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This paper uses De Overval (The Silent Raid, NL, 1962, dir. Paul 
Rotha) as an illustrative case study to show how untraceable copyright 
owners, and the consequent inability to clear the rights in the resultant 
orphan works, can significantly delay the distribution of pre-existing 
audiovisual archival material. It shows how the complexity of the 
ownership of copyright can inhibit and even prevent the visibility of 
important works of film fiction that are arguably crucial to our 
understanding of the past. In the case of De Overval there could have 
been a triple loss in that not only the film and the particular 
collaborative mode of its telling in 1962 would have been lost but it 
also could have been paradoxically masked from contemporary view 
if not for the very principle of a brave resistance to a proprietary legal 
system. De Overval is an important case study in that it calls attention 
to the relation between the archive and the dynamics of history and it 
calls for a more courageous approach in relation to orphan works. The 
paper concludes by directing attention to the need to re-strike the 
balance in favour of risk assessment rather than the pedantic 
interpretation of the legality of copyright.  

 
 
De Overval on DVD 
 
This paper uses De Overval (The Silent Raid, NL, 1962, dir. Paul Rotha) as 
an illustrative case study to show how untraceable copyright owners, and the 
consequent inability to clear the rights in the resultant orphan works, can 
significantly delay the distribution of pre-existing audiovisual archival 
material.  
 
De Overval tells the true story of a silent raid on the House of Detention in 
the city of Leeuwarden (which is the capital city of the Dutch province of 
Friesland and home to the Frisian Resistance Museum) in December 1944. In 
this raid, a small group of men forced their way into the penitentiary (see 
figure 41) and liberated 51 members of the resistance movement without 
firing a weapon or wounding anyone. More astonishing was the fact that 
there were no German reprisals and this has frequently been attributed to the 
boldness of the raid.  
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In 2003, the Nederlands Filmmuseum and the Frisian Resistance Museum 
made an attempt to publish De Overval on DVD after the project had been 
placed on hold several times. What had stalled the project before was trying 
to answer the question who owned the copyright of the film. In a film, in 
practice, there are several possible copyright owners, which might impede the 
search for the rights owners. The copyright might also be (partially) owned 
by the production company that functions as the original employer. Before 
the current copyright owners could be traced, however, the production history 
of the film had to be elucidated. Since notions such as ‘author’ and ‘first 
ownership’ are crucial in trying to trace potential copyright owners, it is 
relevant to identify who this author might possibly be. It turned out that both 
the production history of the film and the crewmembers who fulfilled key 
roles in its production were easy to identify with help from the Frisian 
Resistance Museum. At first sight, however, the answer to the ownership 
question did not appear to be obvious and hitherto both institutions had 
inadequate resources to investigate the matter further. Since DVD publishing 
involves copying and issuing copies of the work to the public, which are both 
copyright restricted activities, both museums needed the consent of the 
copyright holders in order to proceed with this project. 
 
In late 2002, the Frisian Resistance Museum curated a two-part exhibition 
entitled Van Kraak tot Overval (From Raid to Overval - the latter might also 
be translated as raid). The first part covered the raid on the Leeuwarden 
penitentiary in 1944. The second and main section of the exhibition featured 
both the film De Overval as well as its particular status within Dutch (film) 
history in its capacity as the first feature film that dealt with the resistance 
movement. The works on display ranged from comparative ‘fact versus 
fiction’ studies, a copy of the documentary De Kraak en de Film (The Raid 
and the Film) made in response to the exhibition by the Frisian Broadcasting 
Company, Omrop Fryslân, in 2003, and an original copy of De Bevrijding 
(Liberation) - the book on which Dr. Lou de Jong (director of the then 
National Institute for War Documentation)1 based his screenplay for De 
Overval.  
 
Producer Rudolf Meyer founded the Dutch production company Sapphire 
Film Producties N.V. in 1958, and aside from De Overval, Meyer and his 
company produced two other Dutch feature films: Fanfare (1958, dir. Bert 
Haanstra) and Mensen van Morgen (People of Tomorrow, 1964, dir. Kees 
Brusse). Paul Rotha, writer, producer and director, as well as a major pioneer 
                                                      
1 In Dutch: Rijksinstituut voor Oorlogsdocumentatie, now called Nederlands 
Instituut voor Oorlogsdocumentatie (Netherlands Institute for War 
Documentation). 
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figure in the British Documentary Movement and Head of Documentaries of 
BBC Television between 1953 and 1955, was approached to direct the fact-
based feature film. In order for the film to retain its Dutch nature with an 
English director at the helm, Kees Brusse, a well-known Dutch actor and 
director, not only starred in the film as inspector Bakker, but also directed the 
Dutch dialogues.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

Figure 47. Filmstill from De Overval. 
 
Search for the copyright owner2 
 
Although both the production history of the film and the crewmembers who 
fulfilled key roles in its production were easy to identify, the search for the 
current copyright owner of the film is one that ran through not only the 
archives of the Chamber of Commerce but also a series of liquidated 
companies. This search extended to informal archives, including the attics of 
the grandchildren of previous company owners. It is common that the 
copyright owner of a work is someone quite different than the owner of the 
physical work. In the case of De Overval, although the Nederlands 
Filmmuseum3 now owns the only physical film prints available, they do not 

                                                      
2 The author would like to thank Leontien Bout (Eye Film Institute 
Netherlands) and Stef van Gompel (University of Amsterdam) for their legal 
advice. 
3 The Nederlands Filmmuseum is now called Eye Film Institute Netherlands. 
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own the copyright in the film. Several attempts to trace the copyright owner 
were made before, albeit with unsatisfactory results. This does not mean that 
the film had not previously been re-used. Every re-use, however, involved a 
time-consuming ‘risk assessment’ to establish whether it was worth taking 
the chance of not clearing the rights for the particular re-use. The rights could 
not be cleared, because the contact for permission was unknown. Previous re-
uses, such as an exhibition at the Frisian Resistance Museum or educational 
screenings at schools, were mostly incidental and of a non-commercial 
nature. Therefore, in contrast, the Filmmuseum handled the request by the 
Frisian Resistance Museum to help distribute the film commercially on DVD 
with more caution. 
 
The current copyright legislation in the Netherlands is the Auteurswet 
(Copyright Act 1912) and the Wet op de Naburige Rechten (Neighbouring 
Rights Acts 1993).4 The basic notion that defines all copyright laws is that 
‘copyright is the exclusive right of the author of a literary, scientific or 
artistic work or his successors in title to communicate that work to the public 
and to reproduce it, subject to the limitations laid down by law’ (Article 1 
Auteurswet). The author may assign the rights (transferring ownership) or 
may grant a licence to another to do any of these restricted acts (while 
retaining ownership). Some of the various rights known as ‘moral rights’ (for 
instance, the right to be acknowledged as the director of a film or the right to 
object to modification) may be retained by the author even though ownership 
has been assigned (Bainbridge and Howell 2009).  
 
Since there is no official register that can be checked to locate a rights holder 
of a work, determining if ownership had indeed been assigned in the case of 
De Overval involved researching original trade papers and contacting 
possible representatives or heirs. The first step in trying to trace the current 
copyright owner, however, was to ascertain whether the film was still under 
copyright at all. The identity of an author is used to determine first ownership 
and consequently the duration of both the copyright and moral rights in the 
work (Bainbridge and Howell 2009). Of the four possible authors 
determining the length of copyright protection, screenplay writer Dr. Lou de 
Jong was the last one to die in 2005. He outlived the principal director 
(although Paul Rotha was the overall director, Kees Brusse had an extensive 
input by directing the dialogues), the author of the dialogue (Rotha and De 
Jong both have writing credits) and the composer of any music specially 
created for the film. In the Netherlands, and throughout the European Union, 
the duration of copyright in films is ‘life of the author plus 70 years’ (Article 
                                                      
4 For the translation in English, the unofficial translation by the Dutch 
Ministry of Justice will be used: 
http://www.ivir.nl/legislation/nl/copyrightact1912_unofficial.pdf. 
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40 Auteurswet). The rights followed De Jong’s death, so a tentative 
conclusion emerging from this step was that the term of copyright protection 
was still active.  
 
Although it is normally the identity of an author that will determine first 
ownership, Article 7 of the Auteurswet (Copyright Act 1912) states that 
 

Where labour carried out by an employee consists in the making of 
certain literary, scientific or artistic works, the employer shall be 
deemed the author thereof, unless otherwise agreed between the 
parties.  

 
In the case of De Overval, it is probably safe to say that the film was made in 
the course of employment and that Sapphire was the first copyright owner. 
The second step in the process of trying to identify the current copyright 
owner of the film was to determine what happened to Sapphire’s assets after 
its purchase by Tuschinski Film Distribution B.V. when it went bankrupt in 
1973. If the ownership to the rights was not transferred during the bankruptcy 
process, this would have created a phantom status. In such a case, the term of 
copyright protection is still active, but there is no one to actually claim the 
copyright. This status is legally considered to be equal to the public domain 
that allows for the work to be freely (re-)used ‘without the need for 
permission’ (Deazley 2006, p.107). This is usually only the case when 
copyright has actually expired. Documents at the trade register at the 
Chamber of Commerce, in which Sapphire and its business history are 
enlisted, revealed the names of the 1973 bankruptcy curators. Since, 
however, their notary office was no longer in business nor their contact 
information up-to-date, this particular trail had gone dead. 
 
Besides the official trade papers, there were a number of other, less official, 
leads, which simultaneously could be investigated in order to help clarify the 
legal context of De Overval. The British Film Institute holds the film copies 
of the ten minutes shorter English remake of De Overval, The Silent Raid. 
The original donation file of the film states that Tuschinski donated the film 
to the BFI in 1973. Did Tuschinski donate the film print because they perhaps 
wanted to redistribute their newly acquired property and did they think that 
the BFI would be the best home for the film prints of the English version? A 
complicating factor here is that Tuschinski did not need to own the rights to 
donate the film. Although as the owner of a physical work, one does not 
instantly have the right to copy the work; one might have, however, the right 
to sell or even destroy the work.  
 
Gofilex, a Dutch distribution company that distributed a 16mm film copy of 
De Overval until the early 1980s when that print was deposited at the 
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Nederlands Filmmuseum, provided more useful information. Gofilex’s 
former director remembered that whenever they wanted to distribute the 
16mm copy they had to contact Tuschinski for permission, and a tentative 
conclusion emerging from this information was that the copyright of De 
Overval was indeed assigned from Sapphire to Tuschinski in 1973. 
 
Assuming that this was true, the third step in trying to determine the current 
copyright owner of the film was finding out whether the rights were assigned 
once more in 1992. After various name changes, Tuschinski ceased to exist in 
1992, when it was already part of the Pathé concern as their film rental 
department. The archivist at Pathé identified the name of the person who 
dealt with the legal transactions in 1992 as the former financial director of 
Tuschinski. He neither remembered whether Tuschinski had owned the 
copyright to any of the Sapphire films, nor whether those rights played any 
part in the legal merger transactions in 1992. Pathé’s archivist, the only 
person working at Pathé who had also worked at Tuschinski, could not find 
any certificate in their archive, which includes the company archive of 
Tuschinski, to prove that the rights had been assigned. 
 
Alongside the official and less official channels to investigate this issue, the 
directors of the other Sapphire features and the descendants of the (former) 
business owners might be able to provide more information about the current 
legal status of De Overval as well. It would not have been an unusual legal 
construction if during the bankruptcy process of Sapphire, the filmmakers 
were offered the opportunity to buy back the copyright to their own films. 
Trying to trace what happened to the two other feature films produced by 
Sapphire might produce essential information to help clarify some of the 
issues raised by De Overval. 
 
Kees Brusse not only directed the Dutch dialogues in De Overval, but he was 
also the principal director of Mensen van Morgen, the third feature produced 
by Sapphire, and the only one of the three directors who was still alive. 
Already at an advanced age and normally resident in Australia, Brusse 
attended a retrospective that the Nederlands Filmmuseum organised to 
celebrate his 80th birthday in 2005, and in an interview with the author, after 
first assuming he was probably the rights holder to both films himself, he 
could not supply a decisive answer. He was not the only one in the dark. 
Although Haanstra’s son Rimko, as the director of Bert Haanstra Films B.V., 
distributes the film, he does not know who owns the copyright to his father’s 
film Fanfare. Until a copyright owner comes forward he continues to charge 
a handling fee for distributing the film. From this information, it seemed 
reasonable to conclude that the filmmakers were not offered the opportunity 
to buy the rights to their own films. Therefore, tracing director Paul Rotha’s 
heirs, which might well have been complicated (not least because he was an 
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only child who himself died childless)5, was deemed an interesting future 
endeavour. 
 
Producer Rudolf Meyer died in 1969 and any up-to-date contact information 
for the one daughter it is believed he had in Germany was not available. 
Celine Linssen, former editor-in-chief of film magazines Skrien and Versus, 
planned to write a book about Meyer and started researching his life. She 
soon let go of the idea, however, after she found out that his life did not leave 
behind enough official traces on which to base an entire monograph. Ronnie 
Gerschtanowitz, son of one of the original shareholders of Sapphire and the 
first director of Tuschinski, who would later head Tuschinski himself, 
initially thought that, as his father’s heir, he was the current copyright owner 
of the film. After studying his father's correspondence extensively, he could 
not provide any evidence for this scenario. 
 
Thus, after several months of research and following different kinds of leads 
there was no conclusive answer to the question who currently owns the 
copyright to De Overval. The turning points in the company history of 
Sapphire are (legally) relatively obscure and, therefore, the process involved 
a fair amount of speculation. Nonetheless, it seems highly plausible that the 
rights were assigned at least once, and although all present arrows point in 
the direction of Pathé as possible rights holders, they, in turn, do not know 
whether they own the copyright to the Sapphire film catalogue, nor do they 
hold a licence that would grant them the right to exploit that copyright. The 
possibility that the films might have lost their full commercial potential might 
arguably be a more significant reason for a lack of interest on the end of 
Pathé to pursue the case further.  
 
 
Orphan works 
 
De Overval was one problematic title within one particular archive. By now, 
the status of and possible consequences for accessing these so-called orphan 
works is a pressing concern for heritage institutions worldwide. Stef van 
Gompel, author of Audiovisual Archives and the Inability to Clear Rights in 
Orphan Works (2007, p.2) defines an orphan work as  
 

[…] a copyright protected work (or subject matter protected by 
related rights), the right owner(s) of which cannot be identified or 
located by someone who wants to make use of the work in a 
manner that requires the right owner’s consent. 

                                                      
5 The author would like to thank Dr. Leo Enticknap for this information. 
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In his article Unlocking the Potential of Pre-existing Content: How to 
Address the Issue of Orphan Works in Europe? (2007, p.670-671), Van 
Gompel goes one step further and defines how the legal status of these works 
causes the orphan works problem: 
 

The process of clearing rights may be obstructed, however, if one 
or more right owners of a work or other protected subject matter 
remain unidentifiable or untraceable after a reasonable search has 
been conducted by a person intending to use this work. […] Not 
being able to acquire permission from the right owner(s) 
concerned makes it impossible to reutilise the work legally. 

 
The orphan works problem does not only apply to audiovisual archives; it is 
believed that only two per cent of all works that are protected by copyright 
are commercially available and the British Library estimates that forty per 
cent of all print works are orphan works (Gowers Review 2006, p.69).  
 
This aforementioned definition of an orphan work suggests a dynamic status, 
for as soon as a copyright owner is identified and located, the film is no 
longer considered an orphan work. This dynamic status also suggests that 
works, especially older works, can become orphaned relatively easily. As in 
the case of De Overval, production companies cease to exist and it is unclear 
what subsequently happens with the property. Particularly when the work has 
not been available commercially for some time, even basic information about 
a work, such as the names of potential creators might be missing, especially 
if it is not listed on the work itself. Where names are known, chances are that 
the contact information is no longer up-to-date. 
 
The problem does, however, only apply to works still under copyright and an 
extended and revived copyright protection term, preventing works from 
entering the public domain sooner so that they can be freely and 
unrestrictedly re-used, only contributes to the problem. In the European 
Union, as a consequence of the Copyright Duration Directive (93/98/EEC)6, 
the copyright protection term was extended from ‘life of the author plus 50 
years’ to ‘life of the author plus 70 years’ in 1995. In the US, where the 
Copyright Term Extension Act7 was responsible for the term extension in 
1998, only the protection of a work that was already under copyright was 
extended. In Europe, on the other hand, also the protection of a work of 
which the copyright had already expired, was revived.  
 
                                                      
6 (The Copyright Duration Directive) Directive harmonizing the term of 
protection of copyright and certain related rights, 93/98/EEC. 
7 Copyright Term Extension Act 1998, 17 USC §§ 108, 203, 301-304. 

 



253     DE OVERVAL, THE FILM AND ITS DISSEMINATION     
 

A large number of works, which either were already in or would soon enter 
into the public domain, were then re-protected and less works were freely 
available to build upon than before. Lawrence Lessig argued in Free Culture 
(2004, p.221) that: 
 

It is valuable copyrights that are responsible for terms being 
extended. Mickey Mouse and ‘Rhapsody in Blue.’ These works 
are too valuable for copyright owners to ignore. But the real harm 
to our society from copyright extensions is not that Mickey Mouse 
remains Disney’s. Forget Mickey Mouse. Forget Robert Frost. 
Forget all the works from the 1920s and 1930s that have 
continuing commercial value. The real harm of term extension 
comes not from these famous works. The real harm is to the works 
that are not famous, not commercially exploited, and no longer 
available as a result. 

 
More works being protected also creates a need to trace more owners to ask 
for permission to re-use their works. This is a time consuming and costly 
process and, as demonstrated above, will not necessarily be successful. 
Moreover, as stated by media lawyer Hubert Best in his keynote lecture Use 
of Orphan Works in the UK at the Economies of the Commons conference in 
Hilversum (NL) in 2008, the process can be complicated by not being able to 
be completely certain that a copyright owner is impossible to trace. Strictly 
legally speaking, exploitation of the work should then be withheld, since 
legal re-use is impossible. Subsequently, the potential user of the material has 
two choices: to go ahead with the project and re-use the work (and bear the 
risk of an infringement claim) or to completely abandon the intention to use 
the work thereby hindering its productive and beneficial uses.  
 
With heritage institutions around the world recognising this development, 
however, thus far, the Nederlands Filmmuseum has had no cases in which 
untraceable copyright owners have brought the re-uses of material to a 
complete halt.8 The process, however, has obviously been significantly 
delayed. The relation between the steps that have to be taken in order to trace 
someone and the actual benefit of that process, providing access to the 
material and making it available, is extraordinarily unbalanced. This seems 
especially true in cases in which a copyright owner would not have objected 
to the use. Thus, also in the case of De Overval, even without a conclusive 
answer to the copyright ownership question, the re-use was pursued. (A 
different archive might, of course, have taken a different decision). And 
                                                      
8 The author would like to thank Ronny Temme (Eye Film Institute 
Netherlands) for this information. 
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moreover, in the form of this research, there is now also a record of the 
attempts that were undertaken to trace the possible owner and the study could 
possibly even be used as future indemnification.  
 
 
The future 
 
Even if the decision were made to continue the re-use and the work were 
made public, the copyright holder might still emerge at a later time. As long 
as the work is protected, the term to claim does not expire for the copyright 
owner. They would be able to sue the person re-using the work for infringing 
their copyright and claim a financial compensation. They would be able to 
prohibit and stop the re-use. But again, in the history of the Nederlands 
Filmmuseum, there has been no case yet in which a rights owner emerged 
and tried to claim compensation after the work had been re-used. This is of 
course not necessarily true for every archive in every country. Archives are 
generally cautious in their dealings with rights owners, because imprudent re-
use could discredit the archive and could possibly adversely affect future 
deposit arrangements of materials. In terms of possible future protection, 
there are several possible actions an archive might undertake in order to 
prepare for a rights holder to emerge and to show that they have made 
reasonable efforts to try to trace them. In addition to attaching a statement to 
the work indicating that the rights holder was not found and that any 
legitimate rights holder is invited to contact them, archives might also require 
their clients, such as filmmakers or image researchers, to sign an 
indemnification letter assuming responsibility for possible future claims. This 
does, however, not mean that the infringement did not take place.  
 
Another possibility is that the holding archive receives a further request for 
re-using the work, in which case the process starts all over again. The new re-
user is able to build on previous research, and the archive will point them in 
the appropriate direction, but they cannot automatically rely on the 
continuing validity of the existing information. In the case of De Overval, 
this means that at some point Pathé would be contacted again and most 
probably they would indicate once again that they cannot present a document 
that proves they are allowed to exploit the copyright of the film. All of the 
above, putting considerable work into tracing copyright owners, deeming 
them untraceable, deciding to go ahead with the re-use of the work 
nonetheless and anticipating future claims, has profound implications for the 
archival practice. De Overval was a film for which there were at least some 
relatively clear leads, such as names and relevant dates, but what does this 
mean for other films, for which this is not the case? Future commercial re-use 
of audiovisual archive material that is still under copyright might be more 
difficult than non-commercial re-use – there are slightly more exceptions and 
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limitations for non-commercial use, but would a similar tracing process have 
to be undertaken in case the re-use is of a non-commercial nature? 
Aside from the principal objectives of acquisition and preservation, the remit 
of an audiovisual archive is to provide access to their holdings and in doing 
so to engage with the dynamics of history. The capacity of an archive to 
perform a diligent title-by-title search for all their orphan holdings is 
obviously insufficient and the costs involved are heavy. Untraceable 
copyright owners are not a new phenomenon. Large digitisation projects, 
however, that currently face image and sound heritage institutions, often with 
online dissemination as the ultimate goal, have brought rights issues to the 
surface quickly and, specifically, the orphan works problem. Untraceable 
copyright owners, and the consequent inability to clear the rights in orphan 
works, significantly delay the provision of access.  
 
Copyright can be interpreted as a predominantly economic right in its 
capacity to monopolise distribution. Ideally, however, it is also supposed to 
be a regulation that promotes further creativity. It is quite ironic that the first 
Dutch feature film that dealt with the resistance movement, in which a group 
of bold and heroic men constantly remained committed to question a system, 
could almost have fallen prey to this ‘enormously inefficient property system 
that doesn’t even tell us who owns what’ (Lessig 2010, p.40). Since the 
validity of this property system has repeatedly been scrutinised in recent 
years, somewhat of a real resistance movement of its own has developed 
(ranging from ‘alternative’ copyright systems, such as Copyleft and Creative 
Commons to copyright abolitionism). 
 
For the moment, the fact that solutions for the orphan works problem are 
essentially still legal and not yet implemented implies considerable work for 
the archival practice to free up works, not only by tracing owners for works 
for which the legal situation is unclear but also in reaching agreements with 
known beneficiaries. Because of possible legal reprisals, a substantial amount 
of this work seemingly goes into trying not to break the law. Because of the 
real danger that the past will be protected against posterity, there is a need to 
re-strike the balance in favour of the (historic importance of the) film and its 
cultural dissemination. 
 
This paper was originally BCLA “Archive” Conference, Canterbury, 5-8 
July 2010. 
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